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Desr 8iry Opinion No. O=~288
Ret VWhers thers are throé e
for the office of gount

two reseival 296 votes esoh,
th -- nty\ Executive Com-

Your ragen te - in the gamrcl
primary electiof hunty, one osndidate for
the offloe of ebunty judga : a& 417 voten mand two
other candidates 803 votas each, With partie

le 3188, Rovised Civid matml
{ yoR.request oF anettnia departmant as
to how the Qounty Exedutive Committee shall determine
whic or heViwo~candidates who tled for sscond pleee
shall & on the ballot for the ssoond primary.
You ta ba that gutive Committes degires 40 fol--

"Art. 31 3124 TIE IN PRIMARY

It it appears that for a osunty or pree
oinoet offiee, the lorgest vote has hLean cast
for two candidstes for ths same offfoces, end
that they have esgh received the same number
of votes, the ghalrman of the exeuctive som-
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mittee shall, in the presence of the sxecutive
committee or the county sonvention, as the case
may be, cast lots for the nomination in suoh
manner as they may adirect mné in the presence
of rival candidates, 1f they desirs to be preg-
ent, and declars anc oertify the name of that
candidate who 18 sucoessful by lot."

: The terminology of Artiocle 3128 "ir i% sppears
that = = x the largest vote has bsen cast for %wo candb-
dates for the same offloe” striotly applies, it is be-
lieved, to the situation where the two candidates recelve
ing the lurgest vote have euoh resceived the samse number
of votes, rather than to the situstion where the sum
total of the votes rsoceived by two candidates who have
tied for second ;lace exeoeds the vots received Ly the
c¢andidate receiving more votes than either of tham,

In this scnnectlon, Article 3108 must also be
considered, Iv reads as followst

®Art. 3106, 3091-2 MAJORITY OR FIURALITY VOTE

Ths county exeocutive committee mhall decide
whether the nomination of county officers shall
bs by majority or plurality vote, and, if by a
mafority vote, the compittee shall call as many
slsctions as may be neoessary to mske suoll nom-
dnation, and in sase the committee falls to so
decide, then the nomination of all such officers
shall be by a plurallity of the votes oast at
such elsotion.”

Presumably, the Coshran County executive commit-
tee has provided by proper resolution, as oontemplated
by this statute, that nominations for county and pre-
cinet officers shall be by a majority vote., And aince
no candidave, under the stated facts of yeur_ingairy,
reosived a majority of the votes cast for the office of
county judge, it will be necessaryy to have a seecnd pri-
mary elestion to select the Demosratio party nomines for
the office in guestion. We therefore notlce Article
3102 in itas following provisions

" % x» £« » ARY political party may hold a
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sesond primary election an the fourth Saturday
in August to nominate candidates for any gsoun-
ty or precinct office, where a majority vote ls
required to make nominationi dut at sueh seeond
primary, only the two candidates who regeived
the highest number of votes at the general prie
mary for the same officeo shal) have thelr names
placed upon the offieial dallot. »* = » %

| However, sinoce of the three acandidates for -
county Judgs, ons received less than u sajority and two
received the sane number of votea for second placs, it

is ssen thut there are no two eandidates who "recelved

the nighest number of votes at the general primary.”

Whether the authority contained in Artiele 3108
for the county exeocutive o ittes to oall as many olag-
tions as may necossary to make a nomination oonteme
plutes and authorizesthe committee to adopt soms such
procedure in this situstion is problsmatioal in view of
the general terminolagy of the statute,

We therefore have the anamolovs situation aris-
ing whioh no statute expressly or neosasary isplieca-
tion regulates and controls, This being true, it would
seem thet the only sclution would sest in the power and
diseration of the exesutive committee of the party whieh
would authorize the party thro its committes to adopt
a procedure whereby & party nomination by a msajority
votie msy be seoursed, provided thad the prooedure se
adopted does not confliet with any of the statutes reg-
ulating party nomination, This prineiple was recognized
by Mr., Justice Howkins, in the case of BikNE v, WAPLES,
108 Tex. 140, 187 8% 161. wherein it was deslared;

*Ir the abseance of constitutional or stat-
utory restriotion upon their duties aad powers,
the duly exiating asuthopities of s political
party, such as state and ocounty executive oome
mittees, in accordsance with partiy usage, may
make and esnforoe all reasonable regulations re-
lating to nominations within suwh party inolud-
ing re-sonable assesswents against any and all
candidates for such nominations.®
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It was likewise deslared by Xr, Justise Pier-
sca in LOVE v, BUGKEER, EF AL, 49 O (54} 428¢

"We &0 not think it cansistent with the
history and usages of parties in this atate noy
with the osourse of our legislatiaa to regayd the
réapeotive parties or the state exesutive eonmmit-
tsas as donied all power over the party meabelw
ship, coaventions, and primariss, save whare sush
power may be found %o have been expresaly 4eles
gsted by statute, On the condrery, tha statuies
reoocgalize party organiszutions inoluding the state
sokmivtess, as the repositoriss of party powssr,
which the legislature nas gov t to sonirel #
ragulate only sc far as was desmsd necessayy for
inportont governmental eanda, sweh as g;_m_i.tr of
the ballot and integrity in thes asoer ).mﬁ
and fulrillment of the party will as deslared
by its nembership." f

¥e are therefors of \hs epinion thad 424 Getde
ren County Demooratis Exesutive Qosmities would b sue
thorized in 1ta disoretisn te adopt the prossdure sxle
l1ined by Article B124 and mbrm«a:zu ine whieh 4f Wwo
candidaten for the offies of sounty Judge for Goshrem
e o1eme e i Conaral Jrimety. BAY b Piiaet
or 59% age in. enaral FrAmAXY, HAY b P
on the ulz.zt i the mfml primery c.u;uea. o
We yeserve the question as o the suthority
of the comittoes to sdopt aay prodsdure ethar than Shat

dossrided in aArtiele 35126 J y
our opinien only with referense thereto,

APFROVEDAUG 10, 1940 Yours very truly

Yl DLt

N& ATTORNEY GENERAL OF TEXAS

/‘"'_""';\\
P e '.r\‘
RPPEEVELN

OPINION
COMMITTEE

BY.

I0Biob

COMAIRNA N

inassuch as you have requested |

836

wald



